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Abstract 
Legal Aid Institution (LBH) has become a strategic organisation in Indonesia’s democracy and 
social justice. The idea of structural legal aid has been strongly influencing, not merely litigation 
at judiciary system, but also become part of social movement entity (Wiratraman, 2017). LBH has 
tried to use the Constitutional Court as a tool to change the laws and policies, in order to protect 
and fulfil fundamental rights. In this regard, LBH actually has been promoting constitutionalism 
foundations for the country, through defending victims, or those who most of affected communities 
and vulnerable minorities. 

By taking judicial review cases at the Constitutional Court, especially dealing with laws which 
allow excessive exploitation of natural resources, the law on religiosity, the law on decency, 
this paper addresses three key questions. First, how have the constitutionalism and anti-
constitutionalism been shaped in Indonesia’s 20 years post Suharto? Second, how has LBH been 
playing a role in defending constitutional justice, through constitutional court and its legal politics? 
Third, to what extent has LBH’s defense been successful and meaningfully shaping Indonesia’s 
constitutionalism? This paper would use interdisciplinary studies of law analysis for building a 
more comprehensive argument.

Introduction 

“Regulation of legal aid organised by the State should be oriented for the realisation of just social 
change”.

(Consideration c, Law Number 16 of 2011)

Two decades post-Soeharto has changed the pattern of legal conflicts in Indonesia. One of the 
most dominant issues in colouring policy and political-economic issues in the southern countries, 
including Indonesia, is the issue of neo-liberal globalisation. The authoritarian government regime in 
Asia that collapsed in the late 1990s, did not change the situation. Adversely, it is been increasingly 
reinforced the direction of its economic policy and politics. Indeed, the government regime has shifted 
to being ‘more democratic’ at some point, such as the development of electoral democracy and the 
accommodation of the law on human rights (through the enactment of Act 39 of 1999 and numerous 
human rights laws ratification). However, the dominant global scenario has embedded a market-based 
political-economy policies, and succeeded in subjugating those ‘more democratic’ regimes.
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Consequently, in the midst of a democratic political transition, there has been increasingly 
massive and systematic exploitation of both human and natural resources. The local government in 
collabouration with capital owners, became important actors who have been playing a driving force 
of local-national politics, develops and simultaneously becomes a predatory politics elite that at any 
time oppress the people and human rights. 

Interestingly, such oppressive policies used ‘democracy instruments’, including the law and its 
official institutions to deprive people’s rights. Not surprisingly, policies, legislation, law enforcement, 
and even the ‘rule of law’, have fallen into discriminatory model, exploitative, and corrupt legal 
politics. This brings a new model of attack of human rights in post authoritarian Soeharto, namely 
‘legalised violation of human rights through democracy instruments’. This led a situation in which 
the civil society movement, including the Legal Aid Institute (LBH), stood up to assert its position as 
part of the civil society movement1. 

During New Order, there had been shifting patterns and strategies of legal aid, from the orientation 
of legal aid to the poor, then shifted the structural legal aid movement (Lubis, 1973, 1986, 1990; 
Nasution, 1981; Zaidun, 1996). That was necessary since almost all state institutions structurally 
did not work properly to promote rule of law and democracy. While at present situation, it has much 
changed, especially looking at many human rights activists, prominent leading intellectuals, and even 
those who are considered victims, involved in the official governance, and how LBH overwhelmed 
with their engagement to the respective government. 

It becomes bigger tendencies that the role of civil society using state’s social-political infrastructure 
in achieving their rights. By taking judicial review cases at the Constitutional Court, especially 
dealing with laws which allow excessive exploitation of natural resources, the law on religiosity, 
the law on decency, this paper addresses three key questions. First, how have the constitutionalism 
and anti-constitutionalism been shaped in Indonesia’s 20 years post Suharto? Second, how has 
LBH been playing a role in defending constitutional justice, through constitutional court and its 
legal politics? Third, to what extent has LBH’s defense been successful and meaningfully shaping 
Indonesia’s constitutionalism? This employs interdisciplinary studies of law analysis for building a 
more comprehensive argument.

Human Rights Constitutionalism

This is frontier capitalism that thrives on low wages and high exploitation. 

When neo-liberalism in the Global South fails to bring development and produces income 
polarization, it’s not because of the failure of neo-liberalism but because if its success. It’s not because 
of the ‘politics of structural reform’, but because of structural reform itself .

(Pieterse 2004: 12).

1 Discussing LBH in this regard is mainly about the work of LBH under Indonesian Legal Aid Foundation (Yayasan 
Lembaga Bantuan Hukum Indonesia, YLBHI). Despite, later on, the growing numbers of LBH have been established in 
many places, various areas or works, such as Association of Indonesian Women for Justice (Lembaga Bantuan Hukum 
Asosiasi Perempuan Indonesia untuk Keadilan, LBH APIK), Indonesian Legal Aid and Human Rights Associetion 
(Perhimpunan Bantuan Hukum dan HAM Indonesia, PBHI), and Perkumpulan Lembaga Bantuan Hukum Masyarakat 
(Community Legal Aid). 
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LBH actually has been promoting constitutionalism foundations for the country, through 
defending victims, or those who most of affected communities and vulnerable minorities. 

However, talking constitutionalism would be connected to its political-economy context which 
has been shaping constitutional paradigm. This refers to the context of why since post-Soeharto falls, 
LBH has accommodated into numerous good governance programs that confirm as the position of neo-
liberal reform agenda1, rather than focusing or even improving their character strategies in structural 
legal aid. As admitted by LBH activists themselves, they assumed the political context has changed, 
while they are also aware that their strategy would take distances to the scenario of effective social 
movement. Indonesia’s post Soeharto has been characterised by the strong political legal economic 
context of neo-liberalism and the development of predatory power at the local level. Therefore, the 
structural legal aid movement needs to be reviewed in accordance with the political change context.

Structural impoverishment continues, as we see in many labour cases from year to year. Union 
busting, outsourcing, cheap wage politics, have always been an annual theme of labour movement. 
On the other hand, the legal mechanism has not been able to respond to access to justice for them. 
What is happening in Indonesia today is indispensable to the context of the development of labour 
law reform in Indonesia following the financial crisis, which is strongly influencing the birth of a 
number of rules that are systematically and well-structured in the political (economic) legislation of 
labour. 

The political-economic context is likewise saddened by the strengthening of local political 
oligarchies that have fuelled the power of predatory elites after decentralisation in the reform era. 
Many studies have revealed this (Gerry Van Klinken and E. Aspinall, 2011; Hadiz 2003, 2007, 2010).

Having such context, how the LBHs under the umbrella organization of the Indonesian Legal 
Aid Foundation (YLBHI) has designed its strategy to respond such changes. LBH concerned the 
relevance of structural legal assistance that has been developed for more than a decade to meet the legal 
aid needs for social change2. LBH has been actively defending minority rights, including religious 
minority rights which they had been attacked and discriminated, by not merely other majority groups 
of community, but also by legal system. Therefore, the issues of religious freedom have been seriously 
handled by LBH and its network. 

Even though the debate is perceived as a fruit of anxiety, the effort to encourage the shift has 
not really occurred, since it has not institutionally provided a strong support for the transformation of 
its movement, let alone the dominant discourse in the context of the political economy it has greatly 
influenced in developing LBH strategic program (Wiratraman 2007a: 42-43).

These explain why LBH focuses on human rights as basis to strengthen constitutionalism in 
the country. Human rights constitutionalism is coined to define the spirit as well as the struggle for 
claiming constitutional rights as foundation to improve legal and judicial system under rule of law 
principles. 

1 Neo-liberal reform agenda in Indonesia have been shaped by tremendous financial support from Partnership for 
Governance Reform (PGR) through numerous projects, including good governance and access to justice. There were 
several similar program, even cross cutting issues, among donor agencies to support LBH (Wiratraman 2007a: 42-47). 

2 We involved in this vehement debate which was really intensified when YLBHI discuss on how the Legal Aid 
Handbook should look like, which came out later in 2014 (Wiratraman and Yasin (ed., 2014).
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Legal Aid as Movement

Since its establishment in 1974, Indonesia Legal Aid Foundation (YLBHI) focused on advocating 
structural legal cases. Some founders of YLBHI, which previously active as lawyer from an institution 
called LBH Peradin (LBH Persatuan Advokat Indonesia/Indonesian Lawyer Association) feel 
restless concerning situation of legal aid and human rights in Indonesia. At that time, many poor 
and marginalised people did not represented or assisted by a lawyer when facing criminal charges. 
YLBHI promoted legal aid to enhance lawyer and government awareness concerning people’s access 
to justice. Structural legal aid has different character with conventional legal aid. The objective 
of the structural legal aid is to break out inequality of structure among people and state and or 
companies. Therefore, LBH is focusing more on organising people and developing community legal 
empowerment. The community legal empowerment is a model of legal aid implemented by LBH and 
is aimed at building awareness, knowledge and skills of victims of violations of the rights of their 
clients. Legal empowerment departs from the principle of advocacy that must be centred on victims 
considering that access to justice can only be realised when the community is empowered.

Legal empowerment is not just an outreach activity for the community, but an activity oriented 
towards increasing public awareness of their rights, awareness of the struggle, and awareness of 
justice. Therefore, legal aid activities carried out within the framework of legal empowerment 
are community legal education, community organising, and the development of community legal 
resources. By advocating cases using structural paradigm, YLBHI has selectively identified cases to 
be handled.

There are two ways to do advocacy on structural cases; through non-litigation and strategic 
litigation. LBH opines that non-litigation steps are very necessary. The form of strategy undertaken 
by LBH is a movement to build a core circle, formulate advocacy targets and strategies, process data 
and information, gather allies and supporters, propose a counter-draft, influence policy makers, shape 
and build public opinion, and build a movement base. All are conducted with evaluation.

There are number of writings about the democratisation process, particularly in relation to the 
LBH struggle as a legal institution known for defending the interests of the poor (Lev 1990; Lubis 
1973, 1986, 1990; Makinara 2013; Nasution 1976, 1981; Zaidun 1996; Winata 2009; Kohno 2003). 
Interestingly, after the demise of Soeharto, the role of LBH has been more supported by the works of 
many non-governmental organisations, such as KontraS, ICW, RACA Institute, KRHN, LEIP, PSHK, 
Imparsial, and many others at local or regional levels1. It was a new generation of human rights and 
law activism in early Indonesia’s post Soeharto. This also meant the challenge for LBH to find their 
new strategy for defending human rights victims as well as impoverished people. 

The need for orienting strategies happened after the enactment of Legal Aid Law in 2011. A 
newly made legal aid law, or Law No. 16 of 2011 on Legal Aid, consists of 25 articles including the 
provisions of legal aid beneficiaries, legal aid providers, a state-funded legal aid.

1 The Commission for the Disappeared and Victims of Violence (KontraS), Indonesian Corruption Watch (ICW), Rapid 
Agrarian Conflict Appraisal Institute (RACA Institute), National Consortium for Legal Reform (KRHN), Institute for 
Study and Advocacy for Judicial Independence (LEIP), Indonesian center of Law and Policies Studies (PSHK), The 
Indonesian Human Rights Monitor (Imparsial) 
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The legal aid beneficiary is the poor people both individually and collectively who cannot fulfil 
their basic rights including right to food, education, health, education, work and or housing (article 
1 para. 2 and article 5). While the legal aid providers is a legal aid institute or non-governmental 
organisation (NGO) which provides free legal aid to the poor people (article 1 para. 3). The legal 
aid providers shall meet the following requirements: a. having a legal status, b. accredited, c. having 
a permanent office/secretariat, d. having an organisational structure, d. having a legal aid program 
(article 8). 

The legal aid providers have the following rights: a. to recruit an advocate, paralegal, law professor, 
and a law student, a. to provide a legal aid service, c. to conduct a community legal teaching, legal 
advise, to receive a state-funded legal aid, to issue a legal opinion, to receive relevant information/
data from the state or other the state institutions in relation to the case handling, to get legal and 
security protection in doing legal aid (article 9). This article had been reviewed in Constitutional 
Court, after number of lawyer filed the case due to unclear criteria for those who should provide 
legal service. The Constitutional Court through its decision, Number 88/PUU-X/2012, rejected the 
proposal. Hence, such article is still valid. This meant that the work of legal aid could be carried out 
by many, not merely lawyer or advocate. 

Since the enactment of 2011 Legal Aid Law, the actual design in the legislation has not clearly 
reflected on the perspectives and strategies described above. In Makinara’s (2013: 14) states the law 
is deemed not to have the maximum effect on legal aid for the poor because it is still in the formalist 
structure. Despite legal aid is the right for the poor (pro bono publico), but conceptually the new 
Legal Aid Law combines several features of the concept of legal aid from individuals and some 
structural assistance concepts. However, legal aid in such law is passive model strategy, just waiting 
client at office.

While the term ‘aid’ is used, the work of LBH has changed or shifted by interpreting the term by 
transforming into legal empowerment. Consequently, LBH’s work is not solely centred on victims’ 
advocacy, but it also encourages a social change towards the establishment of a democratic legal 
system. That is why, LBHs also developed what is called Critical Law Education (PHK). PHK is 
actually models of alternative movements that are not merely based on alternative knowledge transfer, 
but also encourage public power in the form of community organising (Simarmata 2003). 

Therefore, it is well known as structural legal aid (BHS) strategy. Simarmata (2003: 37) argues 
that there are two failures of BHS: First, it is considered less clear, especially in interpreting ‘structural’ 
means for legal aid strategy; Second, get stuck in old-fashioned legal aid because it does not build 
alternative institutions or organisations at community level. Later, BHS ideas are no longer able 
to address complexity of social-cultural structures, perpetuate plunder, crime against humanity and 
structural impoverishment.

Hence, what can be considered in the crystallisation of the idea of   building a legal aid movement 
today is the legal reform paradigm that must be critically seen as the failure. This is a challenge for 
LBHs (under YLBHI) to define their strategies to achieve goals, especially among other LBHs in 
Indonesia (outside YLBHI). 

One of important steps in improving LBH strategies is related to the way to bring the cases to the 
Constitutional Court. LBH has been promoting human rights by collabourative strategy in bringing 
the case to the court. 
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The next part is to provide numerous illustrative legal cases which had been brought by LBH to 
the Constitutional Court. The preliminary question is why LBH considers these cases are necessary 
and important for strengthening the protection of human rights. 

Protecting Religious Minority

LBH Jakarta handled several cases on religious minority in DKI in Jakarta and West Java, like 
Cisalada case and Cikeusik case. Based on advocacy of these cases, LBH Jakarta filed a judicial 
review on Governor/District Head/Regent concerning Restriction of Ahmadiyya congregation. 

Persecution against religious minority mainly Ahmadiyya community peaked in 2011. On 
February 6, 2011 there were attacks by hundreds of people against the Ahmadiyya community 
in Pendeuy Village, Umbulan Village, Cikeusik, Pandeglang Banten, where three Ahmadiyah 
congregants being killed, six seriously injured. The people also destroyed other assets belonging to 
the Ahmadiyya congregation.

In the middle of intimidation and terror, LBH Jakarta’s human rights defender provided legal aid 
for the community. Some considerations have been taken before deciding to handle these cases beyond 
the law and litigation. Indonesian constitution has regulated freedom of religion as fundamental rights 
of citizen. Therefore, LBH defend the people’s right to religion, not their belief. In defending the case, 
LBH argues that the community as the victim must be decided as not guilty and released from prison. 

The structural legal aid advocacy uses court as an arena to show and campaign injustice. The 
most difficult part is to remind public and state apparatuses to impartially imposed trial to real suspect, 
intellectual actor in this case. 

In Cikeusik case, the local government failed to protect people from violence and protect them to 
return to their village after the tragedy. The local and national government let them live in uncertainty 
without social facility. The state has neglected human rights by letting the tragedy happened and 
did not protect the community from cruelty actions committed by the perpetrators. Instead, the 
government accommodated the majority in continuing their paradigm, hatred, and existence. It has 
been shown by the response of the police, the prosecutor, and the judges. The judges failed to release 
fair decision, ignored the victims’ right on rehabilitation, compensation, and restitution. 

After the attack, the rejection of the Ahmadiyah became stronger. Some Regional Heads 
responded by issuing Decrees, Regional Regulations, which essentially banned all activities of the 
Ahmadiyya Indonesian congregation (JAI). The escalation of violence, discrimination, threats and 
persecution in various regions increased sharply after the Cikeusik tragedy.

At least there are around five provinces and 22 regencies/cities that officially issued a policy to 
prohibit the activities of the Ahmadiyah congregation. As a legal body organization, the Ahmadiyya 
Jama’at Indonesia has been ratified by various letters of the Decree of the Minister of Justice of the 
Republic of Indonesia dated March 13, 1953 No. J. A. 5/23/13. This decree still exists as no court 
ruling invalidating this status.

However, the Ahmadiyya Community got intimidation, threats and violence in almost all regions 
of Indonesia. They can no longer carry out any activities including educational, religious, and other 
social activities. The government legalized the discriminatory action by issuing some policies. The 
policies issued become a tool of legitimacy and justification for violence against the Ahmadiyya 
community of Indonesia.
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Facing cases of violations of religious freedom, LBH has taken strategic steps both by litigation 
and non-litigation. Together with the Civil Society Network Advocacy Team for the Protection of 
Citizens, LBH conducted a Judicial Review of 4 (four) Governor/Mayor/Regent Regulations to the 
Supreme Court. They are: 

1. West Java Governor Regulation No. 12 of 2011 concerning the Prohibition of the Activities 
of the Indonesian Ahmadiyya Community in West Java;

2. Banten Governor’s Regulation No. 5 of 2011 concerning Prohibition of Activities of Members 
of the Ahmadiyya Congregation in Banten Province;

3. West Sumatra Governor Regulation No. 17 of 2011 concerning the Prohibition of Indonesian 
Ahmadiyah Congregation Activities in West Sumatra, dated 24 March 2011;

4. Pandeglang Regent’s Regulation No. 5 of 2011 concerning Prohibition of Ahmadiyah 
Activities in Pandeglang1.

Unfortunately, considering limitation of human resources and financial resources, LBH decided 
to drop the case against the Decree of the Regional Head to the State Administrative Court.

LBH Jakarta filed a judicial review against Governor and local regulation based on some 
arguments, including, first, the local government do not have authority to regulate matters relating 
religion; second, President has authority to prohibit religion as stated in Law No. 1/PNPS/1965; 
third, against principles on regulation making process; fourth, banning unilaterally without judicial 
process is against rule of law and due process of law; fifth, against law No. 39 of 1999 concerning 
human rights; and sixth, the regulation against principle of limitation as stated in Article 18 of the 
International Covenant on Civil and Political Rights (ICCPR).

Beside that case above, LBH also collabourative strategy file the Judicial Review on Law No. 1/
PNPS/1965 on Blasphemy Law. In 2009 joined the legal team in submitting judicial review of Law 
Number 1/PNPS/1965 on the Prevention of Blasphemy and Abuse of Religions (PNPS 65) which 
became the basis for Article 156a on blasphemy in religion in the Criminal Law Code (KUHP). The 
petitioners proposed some articles in this Law to be reviewed: Article 1, article 2 (1), article 2 (2), 
article 3, and article 4 and asked the judges to stated the articles not have binding legal forces2. 

In its decision on April 19, 2010, the Constitutional Court decided to reject the petition of the 
petitioners for all. The Court considered the petitioner’s arguments were groundless law. The Court 
give some considerations in the decision, one of them is because if the law has not been revoked, 
the Constitutional Court worried that religious abuse and defamation will arise, which could lead to 
conflict in the community3.

Responding to the decision, the petitioners stated that the Constitutional Court have legitimised 
Indonesian government to continue its discriminative actions against minority and traditional faith 

1 Isnur, Muhamad (eds), Terali Besi untuk Korban: Legal Proceeding Advokasi Kasus-kasus Kebebasan Beragama atau 
Berkeyakinan,2013. Jakarta, LBH Jakarta. 

2  The file registered as case No. 140/PUU-VII/2009. YLBHI included as the petitioners together with IMPARSIAL, 
ELSAM, PBHI, DEMOS, Perkumpulan Masyarakat Setara, Desantara Foundation, YLBHI, K.H. Abdurrahman 
Wahid, Prof. Dr. Musdah Mulia, Prof. M. Dawam Rahardjo, and KH. Maman Imanul Haq. 

3 The Constitutional Court Decision No. 40/PUU-VII/2019 p. 285.
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community, and further legitimate Indonesian government to determine basic religious teaching in 
Indonesia.

Land Rights Claim

The case is related to Judicial Review of Law No. 51 Prp/1960 on Prohibition of Entering Land 
without Permit of the Owner. Responding to many cases of eviction using Law No. 51 Prp In 1960, 
LBH Jakarta assisted several people to submit a judicial review of this Act to the Constitutional 
Court.1 

First, LBH Jakarta believes that Law 51 Prp/1960 continues the principle of colonial law. The 
argument is that the Domein Verklaring principle is still adopted, where the provisions position the 
government of the Republic of Indonesia as if it has the same rights as the colonial government in 
the past, namely to claim land ownership unilaterally without going through a process of proof first. 

Second, this law is applied in situations where the state is not in emergency (Staat van Oorlog en 
Beled). In fact, Law No. 51 Prp 1960 is a statutory regulation made in the context of a state in a state 
of emergency. This is illustrated in item 7 of the Explanation of the Law on Prohibition of Entering 
Land without Permit of the Owner. The determination of the state in a state of emergency is regulated 
in Article 1 paragraph (1) and paragraph (2) of Law Number 23 Prp of 1959 concerning the State of 
Emergency. The provisions stipulate that declaring or eliminating the situation of the state in a state 
of emergency is an absolute authority of the President as Supreme Commander of the Armed Forces. 
Article 1 paragraph 1 of Law Number 23 of 1959 concerning Emergencies Conditions regulates three 
conditions for determining a country in a state of emergency, namely: security or legal order in all 
regions or parts of the Republic of Indonesia, which are threatened by rebellion, riots or due to natural 
disasters, so that it is feared cannot be handled by ordinary ways; war or danger of war arises or it 
is feared that the seizure of the territory of the Republic of Indonesia in any way; and the life of the 
State is in a state of emergency or from special circumstances it turns out there are tendencies that can 
endanger the life of the State.

LBH Jakarta also believes that this law opens the opportunity for military involvement in forced 
evictions carried out by the regional government. From Jakarta LBH’s research, 57 percent of cases 
of forced evictions that often occur use the force of the Indonesian National Army officers. The use 
of TNI is vulnerable with acts of intimidation and violence against citizens who are victims of forced 
evictions. 

Third, the use of Law no. 51 Prp 1960 became the legitimacy for the government to claim 
ownership of land from the community, where the protection of property and private property is a 
constitutional right protected by the 1945 Constitution. 

Fourth, his law is based on the rule of law because it gives the government the authority to 
exceed the judiciary authority. The government is given absolute power to settle disputes, because 
the government is given the authority to: (1) resolve land use; (2) order to clear land; and (3) carrying 
out land clearing. The Petitioners and LBH Jakarta view this as a form of seizure of authority by the 
executive to the judiciary. 

1 The file case addresses article 2, article 3 paragraph (1) and (2), article 4 paragraph (1) and paragraph (2), article 6 
paragraph (1) points a, points b, points c, and points d, and article 6 paragraph (2). 
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Fifth, Law Number 51 Prp of 1960 provides a basis for the government to carry out criminalisation 
or double criminal acts against citizens who are facing land disputes or are victims of forced evictions 
through the criminal provisions therein, although it has not yet been decided the status of land 
ownership. In addition, punishment related to entering land that is not the property of a person has 
been regulated in other legislation, namely Article 167 paragraph (1) of the Criminal Code (KUHP). 
Criminalisation in Law Number 51 Prp of 1960 also causes legal uncertainty in its petition because 
when referring to the Lex Specialis principle, Derogat Legi Generalis, there are also provisions of 
Law Number 2 of 2012 concerning Land Procurement for Development, which does not regulate 
norms at all criminal for land acquisition by the government. Multiple arrangements in the two laws 
and regulations for one similar crime can potentially result in a person being charged with the same 
mistake twice. This is contrary to the principle of ne bis in idem as regulated in Article 76 paragraph 
(1) of the Criminal Code. 

Sixth, this Law results in legal uncertainty because it contradicts various other rules related to 
eviction. In Indonesia several other provisions that have the same material content as Law Number 51 
Prp of 1960, for example: Law Number 2 of 2012 concerning Land Procurement for Development, 
Law Number 26 Year 2007 concerning Spatial Planning, Law Number 28 Year 2002 concerning 
Buildings; and the International Covenant on Economic, Social and Cultural Rights which has been 
ratified under Law Number 11 of 2005. 

Seventh, Law Number 51 Prp of 1960 also justifies the government to disregard human rights 
principles, which should be protected by the state in conducting land acquisition leading to forced 
eviction. In this case, forced evictions fall into the category of gross human rights violations based on 
UN Human Rights Commission Resolution Number 2004/28.

Regarding such arguments, the Constitutional Court rejected the request of victims of forced 
eviction to cancel Article 2, Article 3, Article 4, and Article 6 of Law Number 51 Prp of 1960 concerning 
the Prohibition of Use of Land without a Permit. Decision on Case Number: 96/PUU-XIV/2016 was 
read on Tuesday November 28, 2017. In its consideration, the Panel of Judges considered that the 
Law was still relevant to protect land from encroachment by unauthorised parties and part of the 
embodiment of the concept of state control regulated in Article 33 of the 1945 Constitution, but the 
state is also obliged to protect everyone’s rights to land.

The applicant’s argument, which states the enactment of the Law makes the executive position 
exceed the authority of the judiciary because it is not necessary to prove that ownership of the land 
is rejected by the Judges. The reason, the law does not prohibit the applicant from submitting legal 
remedies. The Panel of Judges also considered that the criminal code stipulated in the Act needed to 
be in place to guarantee the legal certainty of citizens who had land grabbing. The Judges also ruled 
out the existence of the Domein Verklaring colonial principle in the Law which argued that any land 
that could not be proven to be considered as the property of the state.

By rejecting the petition, the Constitutional Court further preserved the practice of forced 
evictions and maintained the principles of colonial law contained in these articles1.

Beside those issues, YLBHI-LBH together with the Advocacy Team Against Land Grabbing 
assisted some petitioners in proposing judicial review of Law No. 2 of 2012 concerning Land 

1 See https://www.bantuanhukum.or.id/web/putusan-mahkamah-konstitusi-lestarikan-pelanggaran-ham/.
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Procurement for Development. The judicial review was conducted because of several reasons, 
like the discrepancy between the title and the contents of Law No. 2 of 2012. Under the law, land 
acquisition should be voluntary. But it contains several obligations for people to release their lands 
to government. In addition, this law limits the participation rights of the community since planning 
stage, especially local people, and people affected by development. 

These contradict to the Article 1 paragraph (3), Article 27 paragraph (1), Article 25 A, Article 28 
D paragraph (1), Article 28 G paragraph (1), Article 28 H paragraph (1) and paragraph (4) and Article 
33 paragraph (3) of the Constitution. The constitutional court rejected all contents of the petition 
without dissenting opinion. The panel of judges opined that none of the articles to be reviewed are 
contradict with the Constitution.

Worker Rights 

LBH also involved as ‘related party’ to Counteract Judicial Review on Law No. 13 of 2003 on 
Manpower. Employers’ Association of Indonesia (Apindo) submitted a petition for review to the 
Constitutional Court of Article 59 paragraph (7), Article 65 paragraph (8) and Article 66 paragraph 
(4), Law No. 13 of 2003 concerning Manpower in the Constitutional Court and registered with case 
Number 96/PUU-XI/2013. This will become bad news if the application for cancellation of those 
articles proposed by Apindo agreed by the Constitutional Court. 

The ruling may result in the absence of legal certainty for contract workers and outsourcing 
of work status and the lack of protection for them. That is because, first, outsourcing and contract 
labourers become unlimited and can even last a lifetime. Secondly, it will weaken the authority of 
labour inspectors because their authority is being negated. Where all the processes of resolving 
violations of the phrase “by law” will be resolved through the Industrial Relations Court (PHI). Based 
on the experience of the workers, that the PHI was unable to provide justice to him, even became a 
grave for the workers. 

In this case, the trade unions involved as related party to counteract the petition were GSBI, North 
Jakarta SPN DPC, Nikeuba – SBSI, PPMI, FSBI, FBLP, FSP, LEM, SPSI, and the Labour Secretariat. 
Whereas the Jakarta Legal Aid Foundation, the Indonesian Legal Aid Foundation (YLBHI) and 
the Trade Union Right Center (TURC) are the legal counsel of the parties involved in the Labour 
Advocacy Team for Justice (Tabuk). 

The labours asked the Court to refuse Apindo’s petition by maintaining the phrase “by law” 
contained in Article 59 paragraph (7), Article 65 paragraph (8) and Article 66 paragraph (4), Law No. 
13 of 2003 concerning Manpower. Second, the labours asked the Court to strengthen the authority 
of labour inspectors to enforce the norms of Article 59 paragraph (7), Article 65 paragraph (8) and 
Article 66 paragraph (4), Law No. 13 of 2003 concerning Manpower by not submitting the phrase “by 
law” to the Industrial Relations Court1.

On May 7, 2014, the Constitutional Court rejected the petition submitted by the Indonesian 
Employers’ Association (APINDO) regarding Article 59 paragraph (7), Article 65 paragraph (8), and 
Article 66 paragraph (4) of Law number 13 of 2003 concerning Labour. The Panel of Judges considered 

1 https://www.bantuanhukum.or.id/web/buruh-kontrak-dan-outsourcing-menanti-keadilan-dari-mahkamah-konstitusi/ 
(accessed 28 October 2019)
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that the petition submitted by APINDO was groundless. The judges’ consideration is related to the 
implementation of the Specific Time Work Agreement (Perjanjian Kerja Waktu Tertentu/PKWT) 
whereby if there is a violation of Article 59 of the Manpower Act it is a matter of implementation and 
not a matter of constitutionality of norms that can be brought in a civil suit to another court.

Relating to the handover of a part of work to other companies, the judges opined that if the work 
norms are not fulfilled in the norm of Article 65 paragraph (8). The Manpower Act needs to be proven 
first through a civil lawsuit through Industrial Relations Court. The final consideration of the Panel of 
Judges related to Article 66 paragraph 4 of the Manpower Act, said that if the norms are not fulfilled, 
it is necessary to prove it first through a civil suit through the Industrial Relations Court.

LBH Jakarta said that the Constitutional Court’s ruling was correct, because the norm was a 
matter of implementation. Therefore, the petition submitted by APINDO is not a constitutional issue1.

The principle of equality before the law

LBH Jakarta together with ICJR submitted a judicial review of Article 245 of Law No. 17 of 
2014 concerning MPR, DPR, DPRD and DPD or MD3 Law on 18 August 2014. This case registered 
as Case No. 76/PUU-XII/2014 on Judicial Review Article 245 UU MD3. The law is considered to 
make legislators more insusceptible to law if caught in a criminal case. LBH Jakarta and ICJR see the 
ratification of the Act as unfair and do not heed the principle of equality before the law as guaranteed 
in the Constitution.

Unfortunately, the Constitutional Court rejected the petition. In its decision, the Constitutional 
Court ignored part of the petition of the petitioners (Supriyadi Widodo Eddyono and ICJR), who 
decided that if law enforcement officials wanted to summon the DPR members who were suspected 
of committing a criminal offence to be questioned, then they had to obtain permission from the 
President which could be issued during 30 days. This ruling changed the official granting permission 
from the Council Honorary Court (MKD) to the President2.

Economic Democratisation 

On 30 November 2012, the Government issued Law Number 17 of 2012 concerning Cooperatives. 
In this law, cooperative is defined as legal entities, which is contradict with the paradigm of 
cooperatives as a socially charged economic system. This law is very open opportunities for the entry 
of foreign capital or capital from outside the cooperative on a large scale, which would weaken the 
cooperative itself. Aside from being an independent organisational system building, cooperatives 
are also democratic organisations that uphold the supremacy of members. Changing patterns of 
organisational structure similar to corporations have also changed the basic concept of cooperative 
democracy.

Petitioner argued that everyone has the right to associate and gather and issue opinions according 
to his aspirations and conscience. The establishment of the Indonesian Cooperative Council (Dekopin) 
as a “single forum” as stipulated in the Cooperative Act clearly violates human rights and also has 
disrupted the dynamics of the cooperative movement.

1 https://www.bantuanhukum.or.id/web/mk-menolak-permohonan-judicial-review-oleh-apindo-mengenai-
outsourcing/ (accessed 28 October 2019).

2 https://icjr.or.id/icjr-kritik-putusan-pasal-perlindungan-anggota-dpr-putusan-tidak-menjawab-persoalan-hukum/ 
(accessed 28 October 2019).
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LBH Jakarta together with a coalition of civil society members of the Economic Democratisation 
Coalition filed a Judicial Review Law Number 17 of 2012 Concerning Cooperatives relating to Articles 
relating to “Cooperatives are Legal Entities”, Equity Capital, Participation and Non-Members as well 
as Indonesian Cooperative Council (Dekopin) at the Constitutional Court. The coalition demanded 
the Court to decide the Articles do not have binding legal force and prevent the corporatization of 
cooperatives.

In this case (Case No. 28 / PUU-XI / 2013), the Constitutional Court ruled that Law No. 17 of 
2012 contrary to the 1945 Constitution. According to the Court, limiting the types of cooperative 
business activities to only four types has constrained the creativity of cooperatives to determine their 
own types of business activities. Along with the development of science, technology, culture, and 
economy, also develops types of business activities to meet human economic needs. The provision is 
not in accordance with the empirical aspects of the cooperative’s current business activities. That is, 
with these provisions the cooperative must close other business activities and must choose just one 
type of business activity.

The Court continued, many multi-purpose cooperatives (multi-purpose cooperatives) actually 
succeeded. Especially for small-scale cooperatives, it is not possible to set up cooperatives with 
only one type of business, but must be a multi-business cooperative, both because of limited capital, 
management, members, and networks. Therefore, if restrictions on cooperative business types are 
imposed, this can threaten business flexibility and cooperative business development.

According to the Court, limiting the type of cooperative business by determining one type 
of cooperative business (single purpose cooperative) is contrary to the nature of cooperatives as a 
collective organisation. Cooperatives as a joint effort should be given the freedom to do business 
without limiting one particular type. This does not mean not being able to establish a cooperative with 
a particular type of business, but rather depends on the wishes of the members according to the needs.

One of the functions of cooperatives is to rationalise the economy by shortening the path of the 
economy so that it can prosper its members. This function cannot be achieved if there are restrictions 
on the type of business. Therefore, the Petitioners’ argument is grounded according to law.

In addition, according to the Court, the philosophy of the Cooperative Act was apparently not 
in accordance with the nature of the composition of the economy as a joint effort and based on the 
principle of kinship contained in Article 33 paragraph (1) of the 1945 Constitution. On the other hand, 
cooperatives become the same and are not different from company. This law has made the cooperative 
lose its constitutional spirit as a unique economic entity for the nation, which has a philosophy of 
mutual cooperation1.

Criminal Law Policy 

YLBHI and LBH Jakarta filed a review on Law No. 8 of 1981 on Criminal Law Procedure. 
The case registered as Case No. 130/PUU-XIII/2015. Some articles have been proposed to review 
were Article 14 letter b, Article 14 letter I, Article 109 paragraph (1), Article 138 paragraph (1) and 
paragraph (2 ), Article 139. The law was demanded for a judicial review because of large authority of 
investigator (police), which can lead to abuse of authority.

1 http://asppuk.or.id/2014/05/30/mk-batalkan-undang-undang-perkoperasian/ ((accessed 28 October 2019))
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The Constitutional Court (MK) partially agreed the petition related to the pre-prosecution 
articles in Law No. 8 of 1981 concerning Criminal Law Procedure. The Court decided that Article 
109 paragraph (1) of the Criminal Law Procedure declared unconstitutional conditional as long as a 
warrant for the commencement of an investigation (Surat Perintah Dimulai Penyidikan/SPDP) must 
be given by the investigator to the parties no later than 7 days after the issuance of the investigation 
warrant.

YLBHI proposed as related party on the petition of judicial review to expand adultery articles in 
the Criminal Code by the Indonesian Family Love Alliance (AILA). The AILA proposed article 284, 
285 and 292 of the Criminal Code to be reviewed1. These three articles regulate adultery, rape, and 
child abuse. 

YLBHI opined if this application were accepted, Indonesia would be experiencing a crisis of 
excess criminal acts or over-criminalisation. The Constitutional Court rejected the petition to the 
fullest. The Court argued that the main points of the petition did not contradict the above law, the 
1945 Constitution.

The panel of judge argued that this petition was not merely giving new meanings of norms 
or broadening the understanding contained in the norms of the law being petitioned but actually 
formulating new criminal acts. According to the Constitutional Court only the legislators were 
authorised to do so. The argument that the process of forming a law will take longer cannot be used 
as a justification for the Constitutional Court to take over the authority of the legislator.

Freedom of Association

The Constitutional Court (MK) examines the Government Regulation in Lieu of Law No. 2/2017 
concerning Amendment to Law No. 17/2013 concerning Civil Society Organisations (Perppu Ormas). 
Responding to the Court process, a number of civil society organisations consisting of YLBHI, 
Perludem, WALHI, Imparsial, ELSAM, KontraS, KPA, HRWG, and KPBI have submitted themselves 
as parties directly involved in case No. 38/PUU-XV/2017 submitted by the Indonesian Advocates 
Organisation. The issuance of the Perppu is not lawful and threatens freedom of association. The 
organisation’s arguments are: (i) Issuance of Civil Society Organisations Regulation Does Not Fulfill 
Requirements Condition of Urgency, it is Contrary to Article 22 of the 1945 Constitution; (ii) Issuance 
of Perppu on Civil Society Organisations Suppress Freedom of Association and Organisation, it is 
Contrary to Article 28 and Article 28E paragraph (3) of the 1945 Constitution; (iii) Article 61 and 
Article 80A of the Perppu Ormas Are Contrary to the Principles of the Rule of Law, as Affirmed 
Article 1 paragraph (3) of the 1945 Constitution; (iv) Article 59 paragraph (3) letter b and Article 82A 
paragraph (2) Conflicts with the Principle of Fair Legal Certainty, as Affirmed Article 28D paragraph 
(1) of the 1945 Constitution.

The Constitutional Court (MK) stated it does not accept the seven lawsuit of Government 
Regulation in Lieu of Law 2/2017 on Community Organizations (Perppu Ormas). The judge stated 

1 Article 284 regarding adultery, which was limited in relation to marriage is demanded to be extended to contexts 
outside marriage.Article 285 concerning rape, which was limited to men to women, is proposed to be extended to men 
to men or women to men. Article 292 regarding the sexual immorality of children, whose origin is the same sex as 
adult males against under age, the AILA demanded the age limit to be removed. 
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that the provisions of the Perppu on Community Organizations had been approved and ratified as the 
Ormas Law by President Joko Widodo. As result, the petitioners lost the object of the petition1.

Inquiry Right 

YLBHI and LBH Jakarta as members of the Coalition of Save the Indonesia’s Commission 
Eradication Corruption (KPK) filed a petition for a Judicial Review to the Constitutional Court 
related to Article Authority of the DPR-RI Inquiry Right in Law Number 17 of 2014 concerning 
MPR, DPR, DPD, and DPRD (MD3 Law) on July 20, 2017. The Coalition considered that the DPR 
is not authorised to use the Right to Inquiry to the KPK.

The basis for submitting this Judicial Review was that basically the DPR is not authorised to use 
the right to question the KPK, because basically the KPK is an independent government institution 
that cannot be overseen by any institution including the DPR. Therefore, the special committee for 
the inquiry rights must be null and void.

The Save the KPK Coalition considered that the DPR-RI inquiry right process had a political 
motive, mainly due to the corruption case of the e-KTP project, which had befallen many senior 
officials and members of the DPR-RI.

The reason for the application for a Judicial Review is that the Constitutional Court needs to 
interpret constitutionality (constitutional interpretation) Article 79 paragraph (3) of the MD3 Law, in 
which the authority for the inquiry right by the DPR cannot be intended to investigate the KPK.

In addition, the Save the KPK Coalition argues that the Constitutional Court needs to interpret 
Article 79 Paragraph (3) of MD3 Law that in the case of the authority for the inquiry right by the 
DPR against the KPK, it also does not fulfill important, strategic elements and has a broad impact on 
the life of society, nation, and state. The last reason is that the Constitutional Court needs to interpret 
Article 199 paragraph (3) of the MD3 Act as legally binding to the DPR members2. 

The Constitutional Court rejected the petition. The Constitutional Court rejected the application 
for judicial review of Article 79 paragraph 3 of the Law on the MPR, DPR, DPD, and DPRD (UU 
MD3) regarding the use of the DPR’s inquiry’s rights to the KPK. The Constitutional Court established 
the KPK as the object of the legitimate right of the House of Representatives inquiry.

Freedom of Expression

There is a pattern used by the state to stifle the freedom of expression of citizens, namely the 
criminalisation of treason. On January 20, 2017, LBH Jakarta assisted the West Papua Indonesian 
People’s Front (FRIP) and the Papuan Student Alliance (AMP), which were carrying out a protest 
against treason accusations against four members who were protesting in Manado and Jayapura.

In the argument of the petition, the articles reviewed are contrary to the 3 principles and rights 
stipulated in the 1945 Constitution. First, regarding the rule of law state. Second, regarding the right 
to guarantee legal certainty. Third, it is against the right to freedom of association and assembly. On 
the basis of these three things, the Petitioner asked the Court to revoke the articles.

1 https://www.cnnindonesia.com/nasional/20171212162704-12-261871/disahkan-jadi-uu-gugatan-perppu-ormas-
ditolak-mk. (accessed 28 October 2019)

2 https://www.bantuanhukum.or.id/web/koalisi-selamatkan-kpk-ajukan-permohonan-judicial-review-pasal-
kewenangan-hak-angket-dpr-ri/ (accessed 28 October 2019)
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Identity Rights 

LBH Jakarta joined a legal team in submitting judicial review on Law No. 23 of 2006 concerning 
Population Administration to the Constitutional Court in 2013. The main reason for the petition is the 
use of an active system of citizens in the law, which removes the obligation of the state as the party 
responsible for guaranteeing, protecting, and fulfilling constitutional rights to identity1. 

In several articles in this law it is stated that the registration of births is obliged to citizens 
through the active population system. Citizen must be pro-active register their birth in order to have 
a birth certificate. This is stated in Article 3, 4, 27 paragraph 1, 29 paragraph 1 and 4, 30 paragraph 
1 and 6, 32 paragraph 1 and 2, 90 paragraph 1 and 2 and General explanation of Law 23 of 2006 
concerning Population Administration. These articles stipulate the obligation of every citizen to report 
his birth to the sanction of fines for those who violate them. LBH Jakarta together with the Birth 
Certificate Concerned Birth Network (JAKER-PAK) argued that having a birth certificate is the right 
of every Indonesian child. The obligation to register births should be borne by the state and not by 
citizens (state active systems, not active citizens’ systems). The implementation of birth certificates 
is constrained by many things such as long distances, complicated arrangements, to fines that cannot 
be paid by citizens2.

Conclusion 

Learning from the development of LBH in the last two decades, although it has tried to adapt to 
the context of the development of political economy, but it is still not easy to deal with the pattern of 
oligarchic power which remains strong in power. Efforts to move together with civil society are felt 
to be more effective in collabourating with other human rights activist networks.

This is actually good learning to support the idea of   the Rule of Law and Constitutionalism, 
specifically emphasising human rights constitutionalism. This can be seen from the 10 issues outlined 
above, both civil and political rights (Protecting Religious Minority; The principle of equality before 
the law; Criminal Law Policy; Freedom of Association; Inquiry Right; Freedom of Expression; 
Identity Rights) and economic, social and cultural rights (Land Rights Claim, Worker Rights and 
Economic Democratisation). 

Also, the importance to build network for LBH as part of expanding strategy to collabourate 
and support meaningfully for strengthen human rights constitutionalism as well as social change. 
The expansion of the LBH movement is not centred among non-governmental organisation, but 
also strengthens LBH at campuses can be also initiated by developing a more planned work system 
and performance evaluation, including strategic plans in supporting its advocacy works (Fulthoni, 
Aminah, and Sihombing 2009). 

The issue of access to justice is not merely a matter of reading as a ‘formal access’, but also more 
substantive to claim rights. This is necessary also to strengthen legal education teachings, which is not 
merely on a ‘juridical-normative’ method.

1 Petition submitted to the Constitutional Court on April 30, 2013, p. 20.
2 https://www.kpai.go.id/tinjauan/akta-kelahiran-adalah-hak-setiap-anak-indonesia-batalkan-uu-yang-persulit-

pembuatan-akta-kelahiran. (accessed 28 October 2019). 
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